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Lynch.Canal Trustees v.

MichiganThe Board of Trustees of the Illinois and

Canal, Lynch,v. Danielappellants, appellee.

Cools CourtJlpptal Countyfrom

perform work,into a contract with to certainL. entered the Canal Trustees
contract a chief shouldstipulation engineerwhich contained that the deter-

the to done,the amount of kinds of work contracted bemine several and
any question or might relating. which could to the ofdecide arise execution

L., andbythe contract that should be finalhis estimate and decision and
having relinquished byconclusive. The contract been afterwards mutual

consent, paymentand made ofaccording engineer,to L. to the estimates the
paymentactionbrought groundL. then his to recover additional the thaton

estimates,inwas an error the and an par-there between theunderstanding
relinquished made,the time the contractties at was settlement that theand

should he subsequently re-measured, payment anywork made for ex-and
Held,mightwhich be Court tried the casecess ascertained: that the which

whollyhave set the for heby juryshould aside verdict found the L. because
Held,prove agreementto such a of work.failed for re-measurement the

further, that it not L. in action a mistake incompetentwas for this to show
engineer,the estiontes of ths showingwithout first an at the timeagreement

rectifyof re-measuresettlement to the work and mistakes.
for brought containingIn an action on contract a likestipulationwork a that

mentioned, impeachparty byabove neither can the estimate of the person
have tothey agreed governed, except fraud,whose decision be for or offer

done;other evidence of amount of in casethe work but of an unreasonable
refusal to personcause the work to be theby agreed upon,estimated the

tocontractor can resort other evidence.

Assumpsit, in the Coolt Court, theCounty by ap-brought
the forpellee work done theagainst appellants Illinoisupon
Canal,and heard before the Hon. T.Michigan Dickey,Hugh

and a at the October term a1848. The foundjury jury
verdict for the for $1014-96. The moved.appellee appellant

trial,for a new which motion was a ofoverruled hilland
taken. The evidence,exceptions so far as it relates to the

decided, is stated in thequestions Court.of theOpinion

JV. H. for thePurple, appellants.

I. Arnold,JV. for the appellee.

E. W". concluded forTracy, the appellants.
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counsel,The furnishedabstracts of bytheir arguments
relate evidence to sustainto the of thechiefly sufficiency
the on thethem,verdict. The ques-authorities byquoted
tions of thetheof law are referred to in Opinionpresented,
Court.

The deliveredof the Court was byOpinion
Trumbull, J. an action ofThis assumpsit broughtwas

Canal,a contractor on the Illinois andby Lynch, Michigan
to one andrecover for work done sections twentyupon

com-two contains theofsaid Canal. The declarationtwenty
mon furnished,counts and thelabor,for and materialswork

trial,counts. and verdictPleamoney Jurynon-assumpsit.
of one thousand cents forand sixteen dollars and sixseventy

a for anewbelow. The entered motiondefendantsplaintiff
trial, and the Courtto the decision of overrulingexcepted
the amountsame, for theenteredwaswhereupon judgment
of the All the cause isverdict. the evidence in brought
before errorsus bill and theofby assignedexceptions,

inthe the Courtcorrectness of the decisions ofquestion
for amotionevidence,certain in theadmitting overruling

trial,new and in and instructions.giving refusing
The evidence that all the done wasshows, work by Lynch

aunder contract theperformed following stipula-containing
tion. “It that the said worksis mutually duringagreed,
their and in-shall be to the examinationprogress, subject

of the of Trustees or their and toBoardspection pre-agents,
vent all isor itmisunderstandings, mutuallydisputes agreed
that the chief determine the amount orshallengineer quan-

the herein be done,of several kinds of work contracted totity
and decide can or arise towhich mayevery relatingquestion

the con-the on the of saidexecution of this contract part
conclusive,”tractor, estimate be and andand his shall final

made fromalso should befurther thatstipulations, payments
at intervals oftime to the of the worktime during progress

notshould bemonths,not three which paymentsexceeding
cent, theamount certified byof theless than seventy per

thethat wheneverdue,to be then andchief engineer
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be com-shouldengineerin the of the chiefcontract opinion
withthe samehe should certify togetherpletely performed,

should, within sixtyof Trusteesestimate, and the Boardhis
todueamountthereof, the accordingafter notice paydays

otherrefer totobe unnecessary pro-It willthe contract.
this cause.ofin the decisionthe contractvisions of

the con-the suit byof Lynch,Prior to the commencement
consent,mutualhad been bytracts for the work relinquished

thehisfor workhad been in full includingand Lynch paid
of the Chiefthe estimatestoretained accordingper-centage

thein this actionrecoverbut he to uponsoughtEngineer,
thein the estimates ofmistakesthat there wereground,

mutual betweenawork, and that there was understanding
contracts,theofof the abandonmentat the timethe parties

re-measured, andto bethat the work was subsequently
work that should beexcess ofto be made for anypayment

such re-measurement.ascertained upon
as afirst called witnessaction,his theTo sustain plaintiff

the Canalchiefwho wasWilliam uponengineerGooding,
it, and who tes-the wastime uponplaintiff engagedduring

all the worksubstance, byin thattified, Lynchperformed
contracts, are set outwhich atunder certainwas done

been before referred to;and have thatrecord,in thelength
the consentwith of thethe was by Lynch,work relinquished

thatthe was to beLynchwithchief understandingengineer,
to thethe estimatesretained ofaccordingper-centage,paid

made; that at the timeLynchthe work complainedpreviously
estimated, andhad not been was in-his work correctlythat

it could not then be morethatformed witnessby accurately
the reason that a of itmeasured, for was coveredpartgreat

chose to defer the settlement awater, but if forwith Lynch
till water could be drawn witnessoff,time the wouldshort

re-measured, and would then behave the work Lynch paid
he but that if adone;had settlementfor wasyardevery

made and the retainedthen it must beper-centage paid,
that concluded to settle thefinal; estimatesLynch upon

made, and the settlement was considered final the wit-by
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ness; that some time afterwards, ofupon Lynch,application
witness directed Mr. Lake, an assistant re-toengineer,

the tomeasure work both himself and thatsatisfy Lynch
had him,been done to see what amount of workandjustice

wasthere to be done the and he did notTrustees; thatby
tell Lynch if, re-measurement,that hissuch workupon

under-estimated,shouldbe hefound shouldbe Robertpaid.
Stuart, the Trustees,of of next calledBoard wassecretary
as a witness that, treasurer,and testified asby Lynch, acting
he theLynch estimates of thepaid chiefupon engineer;
that atsettled hisLynch own hethat wouldrequest, saying
receive the on themoney estimates made risk thatit;and
he, Stuart, him the the retainedpaid money per-including

which he wouldnot and could not have done withincentage,
the of his ascope authority, final settlement.except upon

inThe evidence the least withonly that ofconflicting
Stuart, Heacock,and that E.is of Russell who hadGooding

the Canal,been anformerly and who statedengineer upon
hethat was sometime after the hadcontracts beenpresent

■ aabandoned, when letter Lake,wrote to the resi-Gooding
dent one two,sections and di-twenty twentyengineer upon

stated,him work;to re-measure the thatrecting Gooding
at the“that the time work was measured, it was under

water, there have aand been mistake. Hemight thought
it was asked a re-measurement,over-estimated. andLynch

that he had Mr.said told at the time the contractsGooding
that he a re-measurement,were wanted andrelinquished,

Mr.that it should thebe;” that result ofGooding agreed
was,the conversation that Mr. would direct Mr.Gooding

to a new that after-measurement;Lake make Gooding
re-measurement, andwrote to make awards to Lake gave

re-measure-;the letter to that theLynch Gooding thought
ment would show over-estimated.Lynch Lynch thought

or theotherwise, the ofand for settlingpurpose ascertaining
matter, the re-measurement wasunderstood,as witness
ordered.

the offered byThe all testimonyis substantiallyforegoing
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that therethe Court to showin the Cookplaintiff County
thework,was an a of the atfor re-measurementagreement

time the This lieswere abandoned.contracts agreement
at the foundation of the unless there was suchforaction5
an thatit is on all theadmitted sidesagreement, parties
were concluded the made and the oversettlementby paying
and notthe retained It would bereceiving per-centage.

afor the to show in this action mistakecompetent plaintiff
the chief in his estimate of the of workby engineer quantity

done, without that at the time of thefirst settle-showing
anment for a or tore-measurement rectifyagreement

in made. ad-mistakes the former estimates was Without
defence,to the the of the andon thetestimony partverting

as to the rea-subsequently byexplanations given Gooding
sons for Lake to make there-measurement ofdirecting a.

man readwork, can the evidence offered theany by
himself, atwithout satisfied once hethatplaintiff being

to that the werefailed contracts abandoned,wholly prove
and madethe with the that therepayments understanding

be a re-measurément of the ?was to work
So far from such an theunderstanding plaintiff’sproving

witnesses, settlement,two one made theof whom and the
other over the state,both not that theremoney, onlypaid
was not such or but fur-theyunderstanding agreement, go

and show that suchther, could have been thenot understand-
the reasonfor that the final certificates are never madeing

out and the retained a finalper-centage paid, except upon
settlement.

hisTo show that own arewitnesses mistaken as theto
when the abandoned,contracts were theunderstanding

introduces in evidence his statements madeown atplaintiff
a time, in hewhich tocontendedsubsequent thatGooding
he had to have the work re-measured.promised atGooding
that time it,neither admits nor denies but to both him-satisfy

andself and to ascertain how muchLynch, work remained
adone,to be re-measurement,directs of as heopinion,being
had beenthat the worksays, over-estimated. Those circum-
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stances as the andevidence of Stu-against positive Gooding
art, cannot be said theto araise even doubt as to what was

of the at the time of settlement.understanding parties
the Trustees of the Canal in this-Suppose were plaintiffs

suit, to recover on the that the work ofseeking ground
had beenLynch over-estimated and he whichoverpaid,

would be a much de-this,case than thebecausestronger
clarations of him,would thenLynch be evidence against
can there be a testi-that fail thewouldquestion they upon

of the three ?mony witnesses, Stuart and HeacockGooding,
not,If the case,fact that a weakeris withLynch plaintiff

should not be evidence as-so to ofthe rulespermitted vary
to himto recover to; and feel reluctantpermit wealthough
set facts,aside a theverdict where a have uponjury passed
and interfere,the at the refused totrial hasJudge presiding
yet the verdict in this andcase is so manifestly palpably

to> it to beevidence,contrary that the rules lawof require
set aside.

The view we have it unneces-case,taken of the renders
to examinesary the mass contained-of evidenceconflicting

in the record to the actual of work doneamount byrelating
but as theLynch; remanded,cause have be and thewill to

of out of the con-questions law of thegrowing provisions,
tract herein arise,before hereferred it willto may again

to a construction theseproper put upon provisions.
The contract as thebetween the so far recordparties,

shows, was and entered into.. Neither-voluntarily fairly
is at to the make-it, nor can Courtparty liberty disregard

the afor contract different from that which theparties par-
have madeties for themselves. the terms of the contractBy

under which the done,work was determination thethe of
chief as to the amount done,or of workengineer quantity
is made final and conclusive. In an doneaction for work
under the contract, the fur-estimate of the chief engineer
nishes the anddone,evidence of the amount ofonly work
neither is erro-to show such estimate to beparty permitted
neous, it,or to offor fraud. If the Boardimpeach except
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the workrefuse to causeTrustees should unreasonably
the contractorto be their chiefestimated by engineer,

toto other evidencewould then the to resorthave right
India Co.the v. Eastshow amount of work done. Hotham

to such1 T. R. 639. But can resort other-neither party
the con-evidence while the other observes and. insists upon

case,tract. Such to be of this as madewe believe the law
the themselves, and as established the casesby byparties

of Easton v. The and Ohio Canal Co. 13Pennsylvania
Ohio, 79, and Randel v. 1Ches. and Del. Canal Co. Harr.
233, where decisions madeare incontractsupon analogous

to those now underprinciple consideration.
In case,this beforetherefore, can be toLynch permitted

that the chief estimate of er-prove his work isengineer’s
heroneous, must first fraudulent,show said estimate to be

or that the chief refused make atounreasonablyengineer
re-estimate, after an the thatagreement'between hisparties
former estimates should not be final, and athat re-measure-
ment should be made.

The of the Cook isjudgment County Court reversed and
the cause remanded for further in accordanceproceedings
■withthis Opinion.

reversed.Judgment
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